Application No. 



Applicant(s) 



Interview Summary 



10/662,113 



HINTEN, DEBORAH JEAN 



Examiner 



Art Unit 



Mark T Henderson 



3722 



All participants (applicant, applicant's representative, PTO personnel): 



(1) Mark T Henderson . 



(3). 



(2) Deborah J. Hinten (Pro Se) . 



(4). 



Date of Interview: 28 March 2005 . 

Type: a)[3 Telephonic b)D Video Conference 

c)D Personal [copy given to: 1)D applicant 2)D applicant's representative] 

Exhibit shown or demonstration conducted: d)D Yes e)D No. 
If Yes, brief description: . 

Claim(s) discussed: . 

Identification of prior art discussed: . 

Agreement with respect to the claims f)D was reached. g)S was not reached. h)D N/A. 



Substance of Interview including description of the general nature of what was agreed to if an agreement was 
reached, or any other comments: See Continuation Sheet . 

(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
allowable, if available, must be attached. Also, where no copy of the amendments that would render the claims 
allowable is available, a summary thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
INTERVIEW. (See MPEP Section 713.04). If a reply to the last Office action has already been filed, APPLICANT IS 
GIVEN ONE MONTH FROM THIS INTERVIEW DATE, OR THE MAILING DATE OF THIS INTERVIEW SUMMARY 
FORM, WHICHEVER IS LATER, TO FILE A STATEMENT OF THE SUBSTANCE OF THE INTERVIEW. See 
Summary of Record of Interview requirements on reverse side or on attached sheet. 




Examiner Note: You must sign this form unless it is an 
Attachment to a signed Office action. 




U.S. Patent and Trademark Office 

PTOL-413(Rev. 04-03) 



Interview Summary 



Paper No. 20050329 



Continuation Sheet (PTOL-413) 



Application No. 10/662,113 



Continuation of Substance of Interview including description of the general nature of what was agreed to if an 
agreement was reached, or any other comments: The examiner spoke with applicant in regards to whether applicant 
had submitted a response to the office action mailed on September 28, 2004. Applicant stated that she had not 
received the office action, and added that the only notice that she received was a response to vacate any action for 
case 10/662,1 19. The examiner reviewed this application and found it was unrelated to application 10/662, 1 13. Since 
a response was not submitted, the examiner has also enclosed MPEP rules for filing a petition to withdraw 
abandonment. However, the application will go abandoned until further notice. 
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711.03(c) 



MANUAL OF PATENT EXAMINING PROCEDURE 



ot be regarded as pending after twelve momhs from its filing data 
er any circumstances. 



37 CFR j\8I. Petition to the Director. 
(a) PetitiSo may be taken to the Director: < 

(1) Fronrony action or requirement of any examiner in 
the ex parte prosccotion of an application. ojJme.x pane or inter 
partes prosecution or\a reexamination proceeding which is not 
subject to appeal to the^ard of Patent Appeals and Interferences 
or to the court: 

**> :,, /, . 

(2) In cases in which\strfite or (he rules specify that the 
matter is to be determined direcjp by or reviewed by the Director: 
and... 

(3) To invoke the suierviso^ authority of the Director in 
appropriate circumstance^ For peu\>ns in interferences, see 
§ L644.< 



(0 The filing of a petition will not Viy any period for 
reply that ma|^e running against the applicationXpr act as a stay 
of other Dj^eecdings. Any petition under this part nOLfiled within 
two mo^fhs of the mailing date of the action or notice rkrni which 
reliefs requested may be dismissed as untimely, except ikother- 
T provided. This two-month period is not extendable. 



I. PETITION TO WITHDRAW HOLDING 
OF ABANDONMENT 

A petition to revive an abandoned application (dis- 
cussed below) should not be confused with a petition 
from an examiner's holding of abandonment. Where 
an applicant contends that the application is not in fact 
abandoned (e.g.. there is disagreement as to the suffi- 
ciency of the reply, or as to controlling dates), a peti- 
tion under 37 CFR 1.181(a) requesting withdrawal of 
the holding of abandonment is the appropriate course 
of action, and such petition does not require a fee. 
Where there is no dispute as to whether an application 
is abandoned (e.g.. the applicant's contentions merely 
involve the cause of abandonment), a petition under 
37 CFR 1.137 (accompanied by the appropriate peti- 
tion fee) is necessary to revive the abandoned applica- 
tion. _ 

" "**>TvTO^ddiUonaI procedureT'are available Tfor 
reviving an application that has become abandoned 
due to a failure to reply to an Office Action: ( I ) a peti- 
tion under 37 CFR 1.1.37(a) based on unavoidable 
delay; and (2) a petition under 37 CFR 1 . 1 37(b) based 
on unintentional delay. 



A. Petition To Withdraw Holding of Abandon- 
ment Based on Failure To Receive Office Ac- 
tion< 

In Delgar v. Schulyer, 172 USPQ 513 (D.D.C. 
1971), the court decided that the Office should mail a 
new Notice of Allowance in view of the evidence pre- 
sented in support of the contention that the applicant's 
representative did not receive the original Notice of 
Allowance. Under the reasoning of. Delgar, an-allega^ 
tion that an Office action waT^everTreceivecl^rnav be 
considered in a petitibn to withdraw the holding of 
abandonment. If adequately supported, the Office 
- may grant the petition to withdrawnhe holding of" 
abandonment and remail the Office action. That is. 
the reasoning of Delgar is applicable regardless of 
whether an application is held abandoned for failure 
to timely pay the issue fee (35 U.S.C. 151) or for fail- 
ure to prosecute (35 U.S.C. 133). 

To minimize costs and burdens to practitioners and 
the Office, the Office has modified the showing 
required to establish nonreceipt of an Office action. 
The showing required to establish nonreceipt of an 
Office communication must include a statement from 
the practitioner stating that the Office communication 
was not received by the practitioner and attesting to 
the fact that a search of the file jacket and docket 
records indicates that the Office communication was 
not received. A copy of the docket record where the 
nonreceived Office communication would have been 
entered had it been received and docketed must be 
attached to and referenced in practitioner's statement. 
For example, if a three month period for reply was set 
in the nonreceived Office action, a copy of the docket 
report showing all replies docketed for a date three 
months from the mail date of the nonreceived Office 
action must be submitted as documentary proof of 
nonreceipt of the Office action. ** 

The showing outlined above may not be sufficient 
if there are circumstances that point to a conclusion 
that the Office action may have been lost after receipt 
rather than a conclusion that the Office action was lost 
-in the.mail (e.g., jf the,practitioner has a history of not- 
receiving Office actions). 

Evidence of nonreceipt of an Office communica- 
tion or action (e.g.. Notice of Abandonment or an 
advisory action) other than that action to which reply 
was required to avoid abandonment would not war- 
rant withdrawal of . the holdine of abandonment. 
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Abandonment takes place by operation of law for fail- 
ure to reply to an Office action or timely pay the issue 
fee^not by -Operatic of the mailing of a Notice of 
Abandonment. See Lorenz v. FinKl\ 333TF.2d 885, 
889-90, 142 USPQ 26, 29-30 (CCPA 1964); Krahn v. 
Commissioner, 15 USPQ2d 1823, 1824 (E.D. Va 
1990); In re Application of Fischer, 6 USPQ2d 1573, 
1574 (Comm'r Pat. 1988). 



A Petition To Withdraw Holding of Abandon* 
\ ment Based on Evidence That a Reply Was 
\7Twi*(y Mailed or Filed J 

37 (Vr 1.10(c) through 1.10(e) set forth pjpce- 
dures foiVetitioning the Director of the USRrO to 
accord a fiVig date to correspondence as of me date 
of deposit oflfae correspondence as "Expres^lail/* A 
petition to withdraw the holding of abandonment rely- 
ing upon a tinVly reply placed in "Express Mail" 
must include anYippropriate petition ^Ider 37 CFR 
1.10(c). (d). or (e)Ysee MPEP § 513)^hen a paper is 
shown to have beflb mailed to th^)ffice using the 
"Express Mail" procures, the pyer must be entered 
in PALM with the "Exbress May date. 

Similarly, applicantsVay e^fiblish that a reply was 
filed with a postcard reqeip^hat properly identifies 
the reply and provides prma facie evidence that the 
reply was timely filed. SeeAPEP § 503. For example, 
if the application has bey h\d abandoned for failure 
to file a reply to a first office »tion, and applicant has 
a postcard receipt sh/ving that an amendment was 
timely filed in response to the OVice action, then the 
holding jof abando/ment should flfe withdrawn upon 
tlietiifiling^ a?^itioh?tSfwithtlraw tne"holding r of 
abandonment, wren the" reply is~sh<\nto~have~been 
timely filed breed on a postcard receipt, the reply 
must be entejjfd into PALM using the We of receipt 
of the reply/s shown on the post card rereipt. 

Where i certificate of mailing under 32 CFR 1 .8, 
but not afpostcard receipt, is relied upon in^ petition 
to withdraw the holding of abandonment, se\37 CFR 
!.8(b/and MPEP §512. As stated in V CFR 
L8(m(3) the statement that attests to the previous 
timwy mailing or transmission of the correspondence 
m*t be on a personal knowledge basis, or to the »tis- 
f/tion of the Director of the USPTO. If the statenVnt 
attesting to the previous timely mailing is not madeTty 



#e person who signed the Certificate of Mailing (i.e> 
thVre is no personal knowledge basis), then the smJ- 
me\t attestin g tp, the P[£yi°4^U m ely_mailing^shoyd^ 
inclM^tiVidencFth^ conlilusion^na^He- 
correlbondence was actually mailed (e.g., copieyof a 
mailing^ log establishing that correspondency was 
mailed Vr that application). When the conjpspon- 
dence is Wn to have been timely filed ba^d on a 
certificate V mailing, the correspondence i/ entered 
into PALMVith the actual date of receip/(i.e.. the 
date that the Viplicate copy of the paper/ was filed 
with the statement under 37 CFR 1 .8). / 

C. Treatment \f Untimely Petition to Withdraw 
Holding of Abandonment I 

37 CFR 1.181(f) pibvides that, inter alia, except as 
otherwise provided, znW petition x\Jl filed within 2 
months from the actioX complaine/ of may be dis- 
missed as untimely. Therefore, anwpetition (under 37 
CFR 1.181) to withdraw Ve hold/ig of abandonment 
not filed within 2 months \f the/nail date of a notice 
of abandonment (the actio\ complained of) may be 
dismissed as untimely. 37 CWy 1 .181(0- 

Rather than dismiss an uJEmely petition to with- 
draw the holding of aban/oVnent under 37 CFR 
1.181(f), the Office may re/jire\ terminal disclaimer 
as a condition of granting an Vitimely petition to 
withdraw the holding of roandonrnVnt. 

1. Design Applic/tions, UtiliV Applications 
Filed Before |Dne 8, 1995, aiM Plant Appli- 
cations Filed/tefore June 8, 1 9l5 

(a) Applicant deceives Notice of Abandonment 

In any design application, any utility\appIication 
filed before Mine 8, 1995, or any plant V>plication~ 
filed before/une 8. 1995. if applicant receives a 
notice of abandonment, any petition to withdraw the 
holding ojrabandonment that is not filed witjin two 
months cm the mail date of the notice of abandonment 
will nm (absent extraordinary circumstances) be 
treatedfon its merits unless accompanied by a rermi- 
nal /sclaimer under 37 CFR 1.321(a). anal the 
req/red fee set forth in 37 CFR 1 .20(d). The peridU to 
befiisclaimed is the terminal part of the term of Liy 
patent granted on the application, or of any paterit 
g/mted on any utility or plant application that clainlB 
\Jte benefit of the filing date of the application under 
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Manual of Patent Examining Procedure (MPEP), Section 713.04, Substance of Interview Must be Made of Record 

A complete written statement as to the substance of any face-to-face, video conference, or telephone interview with regard to an application must be made of record in the 
application whether or not an agreement with the examiner was reached at the interview. 

Title 37 Code of Federal Regulations (CFR) § 1.133 Interviews 
Paragraph (b) 

In every instance where reconsideration is requested in view of an interview with an examiner, a complete written statement of the reasons presented at the interview as 
warranting favorable action must be filed by the applicant. An interview does not remove the necessity for reply to Office action as specified in §§ 1 .1 1 1 , 1 .1 35. (35 U.S.C. 132) 

37 CFR §1 .2 Business to be transacted in writing. 
All business with the Patent or Trademark Office should be transacted in writing. The personal attendance of applicants or their attorneys or agents at the Patent and 
Trademark Office is unnecessary. The action of the Patent and Trademark Office will be based exclusively on the written record in the Office. No attention will be paid to 
any alleged oral promise, stipulation, or understanding in relation to which there is disagreement or doubt. 



The action of the Patent and Trademark Office cannot be based exclusively on the written record in the Office if that record is itself 
incomplete through the failure to record the substance of interviews. 

It is the responsibility of the applicant or the attorney or agent to make the substance of an interview of record in the application file, unless 
the examiner indicates he or she will do so. It is the examiner's responsibility to see that such a record is made and to correct material inaccuracies 
which bear directly on the question of patentability. 

Examiners must complete an Interview Summary Form for each interview held where a matter of substance has been discussed during the 
interview by checking the appropriate boxes and filling in the blanks. Discussions regarding only procedural matters, directed solely to restriction 
requirements for which interview recordation is otherwise provided for in Section 812.01 of the Manual of Patent Examining Procedure, or pointing 
out typographical errors or unreadable script in Office actions or the like, are excluded from the interview recordation procedures below. Where the 
substance of an interview is completely recorded in an Examiners Amendment, no separate Interview Summary Record is required. 

The Interview Summary Form shall be given an appropriate Paper No., placed in the right hand portion of the file, and listed on the 
"Contents" section of the file wrapper. In a personal interview, a duplicate of the Form is given to the applicant (or attorney or agent) at the 
conclusion of the interview. In the case of a telephone or video-conference interview, the copy is mailed to the applicant's correspondence address 
either with or prior to the next official communication. If additional correspondence from the examiner is not likely before an allowance or if other 
circumstances dictate, the Form should be mailed promptly after the interview rather than with the next official communication. 

The Form provides for recordation of the following information: 

- Application Number (Series Code and Serial Number) 

- Name of applicant 

- Name of examiner 

- Date of interview 

- Type of interview (telephonic, video-conference, or personal) 

- Name of participant(s) (applicant, attorney or agent, examiner, other PTO personnel, etc.) 

- An indication whether or not an exhibit was shown or a demonstration conducted 

- An identification of the specific prior art discussed 

- An indication whether an agreement was reached and if so, a description of the general nature of the agreement (may be by 
attachment of a copy of amendments or claims agreed as being allowable). Note: Agreement as to allowability is tentative and does 
not restrict further action by the examiner to the contrary. 

- The signature of the examiner who conducted the interview (if Form is not an attachment to a signed Office action) 

It is desirable that the examiner orally remind the applicant of his or her obligation to record the substance of the interview of each case. It 
should be noted, however, that the Interview Summary Form will not normally be considered a complete and proper recordation of the interview 
unless it includes, or is supplemented by the applicant or the examiner to include, all of the applicable items required below concerning the 
substance of the interview. 

A complete and proper recordation of the substance of any interview should include at least the following applicable items: 

1) A brief description of the nature of any exhibit shown or any demonstration conducted, 

2) an identification of the claims discussed, 

3) an identification of the specific prior art discussed, 

4) an identification of the principal proposed amendments of a substantive nature discussed, unless these are already described on the 
Interview Summary Form completed by the Examiner, 

5) a brief identification of the general thrust of the principal arguments presented to the examiner, 

(The identification of arguments need not be lengthy or elaborate. A verbatim or highly detailed description of the arguments is not 
required. The identification of the arguments is sufficient if the general nature or thrust of the principal arguments made to the 
examiner can be understood in the context of the application file. Of course, the applicant may desire to emphasize and fully 
describe those arguments which he or she feels were or might be persuasive to the examiner.) 

6) a general indication of any other pertinent matters discussed, and 

7) if appropriate, the general results or outcome of the interview unless already described in the Interview Summary Form completed by 
the examiner. 

Examiners are expected to carefully review the applicant's record of the substance of an interview. If the record is not complete and 
accurate, the examiner will give the applicant an extendable one month time period to correct the record. 

Examiner to Check for Accuracy 

If the claims are allowable for other reasons of record, the examiner should send a letter setting forth the examiner's version of the 
statement attributed to him or her. If the record is complete and accurate, the examiner should place the indication, "Interview Record OK" on the 
paper recording the substance of the interview along with the date and the examiner's initials. 
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